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The appeal period in cases of a silent account free ze 

In a judgment of November 25, 2020 (BGE 1B_537/2020), to be published in the Official Compilation, 

the Federal Supreme Court had the opportunity to comment on the expiration of the deadline in the case 

of a silent account freeze.  

 

The account freeze in criminal proceedings 

The account freeze in criminal proceedings is, in the legal sense, a seizure of a claim which an accused 

person or a third party is entitled to against a financial institution. The public prosecutor's office instructs 

the bank to prohibit the holder or a third party from making any dispositions on a certain account and to 

not make any such dispositions itself. The account freeze in criminal proceedings thus represents a 

special form of enforcement of the seizure of claims pursuant to Art. 266 para. 4 Criminal Procedure 

Code (cf. BGE 126 II 462, E. 5b). If the account is blocked publicly, the bank informs the client about it. 

Frequently, the account freeze is not limited to the mere seizure of the claim, but the access under 

criminal procedure is combined with a prohibition to notify the bank's customer. This is the case if the 

customer's disclosure threatens to interfere with the criminal investigation. Therefore, the bank is 

prohibited to disclose the freezing order to the customer (cf. BGer 1B_195/2018, sec. 2.2). 

 

Present case with the Federal Supreme Court 

In the case subject to the Federal Supreme Court ruling of November 25, 2020, the public prosecutor's 

office ordered a silent account freeze on April 30, 2019. On the occasion of a telephone conversation 

between a lawyer of the law firm representing the account owner and the Uznach Investigation Office 

on June 17, 2019, the account freeze had been addressed. The legal representative of the account 

holder requested access to the file on June 28, 2019 and filed an appeal against the silent account 

freeze on July 19, 2019. The Prosecution Chamber of the Canton of St. Gallen did not hear the appeal 

and argued that the defense had been aware of the compulsory measure at the time of the telephone 

call of June 17, 2019 at the latest. Furthermore, it had been possible for the defense "without further 

delay to request inspection of the files" and to file an appeal thereafter. Instead, the defense had only 

submitted a request for file inspection on June 28, 2019, and filed an appeal against the account freeze 

on July 19, 2019. At that time, the right to appeal had already been "forfeited". Moreover, the complainant 

must have "noticed" something before June 17, 2019. According to her, it was her only account on which 

(before the freeze) regular transactions had taken place. It was to be assumed that she had reported 

the account freeze that had taken place or any anomalies in this regard to the law firm representing her, 

whereupon a lawyer from this law firm had inquired with the public prosecutor's office on June 17, 2019. 

The complaint was therefore out of time or forfeited. The Federal Supreme Court rejected this 

argumentation. 

On the one hand, the Federal Supreme Court addressed the issue that waiting eleven calendar days 

since the defense had become aware of the account freeze did not constitute an abusive "delay" of a 

deadline. On the other hand, in the present case, a forfeiture of the right to appeal was all the less to be 
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assumed, as the public prosecutor's office would have been free to trigger the statutory time limit by 

serving the compulsory measures order to the account holder (see BGE 1B_537/2020, sec. 5.5). 

 

Written notification should be mandatory 

In principle, the notification of a compulsory measures order by means of a written communication 

should be mandatory. This is particularly the case where the law expressly provides for a written order. 

The Federal Supreme Court also seems to assume this principle, while at the same time pointing out 

an exception according to which the appeal period can be triggered in certain constellations already with 

the actual knowledge of the contestable order, even if no formal opening has taken place (cf. BGE 

1B_537/2020, sec. 5.6). However, such an exception cannot apply in constellations like the present 

case. 

According to the express wording, the seizure must be ordered with a written order or, in urgent cases, 

subsequently confirmed in writing (cf. Art. 263 para. 2 Criminal Procedure Code). The notification must 

therefore be issued in writing and the addressee of this written notification is logically the person affected 

by the account freeze. The public prosecutor's office thus has no choice in the manner of notification of 

an account freeze. Rather, the public prosecutor's office is obliged to notify it in writing. An exception to 

this principle of written notification is only possible where the law expressly provides for this (cf. Art. 85 

para. 1 Code of Criminal Procedure). 

Apart from the oral notification in the case of urgency, which must be subsequently confirmed in writing, 

and the omission of notification provided for by law in the case of secret surveillance measures (cf. Art. 

279, 283, 298 Criminal Procedure Code), the Criminal Procedure Code only provides for an exception 

to the obligation to notify orders in writing in the case of simple procedural acts (cf. Art. 384 lit. c Criminal 

Procedure Code). Therefore, the question arises to which facts the exception of the Federal Supreme 

Court refers. For example, the case in which the person directly affected cannot be reached is to be 

considered. If the whereabouts of the person concerned are not known, however, a written notification 

is possible at the latest when his or her whereabouts become known. In the case of compulsory 

measures, it cannot matter whether a written opening is possible at the time the same is carried out. A 

constitutional state must guarantee a review of compulsory measures without exception. This should 

apply all the more if the state secretly interferes with the rights of its citizens, as is the case with a silent 

account freeze. 

Nevertheless, the Federal Supreme Court recognizes that compulsory measures in the sense of a silent 

account freeze, which are merely notified orally, are neither lawful nor appropriate, but are associated 

with great evidentiary difficulties and legal uncertainty (cf. BGE 1B_537/2020, sec. 5.2). 

The former practice (in particular of the Federal Criminal Court and the Federal Supreme Court in legal 

assistance cases and before the entry into force of the Code of Criminal Procedure) according to which 

a mere notification of the bank to the account holder could have the effect of triggering the deadline in 

the case of account freezes was rightly criticized in the literature and rejected in the more recent case 

law of the Federal Supreme Court (cf. BGE 1B_537/2020, sec. 5.6). 
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If the public prosecutor's office omits the written notification of a compulsory measure order, the law 

does not provide for an obligation or a deadline within which the defense must act in order to avoid being 

exposed to the criticism that it is abusing the law by "delaying" the expiration of a deadline. The defense 

is not an auxiliary of the prosecution authority and consequently not obligated to obtain an omitted 

written notification. 

Attorney Markus Huber will be happy to provide you with further information on this topic. 

Please do not hesitate to contact us. 
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